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ENTRAPMENT
By Dennis Nicewander
Assistant State Attorney, 17th Judicial Circuitp®ard County
. STATUTE

777.201. Entrapmengénacted in 1987

(1) A law enforcement officer, a person engagedcaoperation with a law
enforcement officer, or a person acting as an agéna law enforcement officer
perpetrates an entrapment if, for the purpose t#ioing evidence of the commission of a
crime, he or she induces or encourages and, aget desult, causes another person to
engage in conduct constituting such crime by emptpymethods of persuasion or
inducement which create a substantial risk thal suiene will be committed by a person
other than one who is ready to commit it.

(2) A person prosecuted for a crime shall be dtepliif the person proves by a
preponderance of the evidence that his or her nahtdonduct occurred as a result of an
entrapment. The issue of entrapment shall be hyetie trier of fact.

Il. JURY INSTRUCTION

3.04(c)(2) ENTRAPMENTStandard Jury Instructions 723 So.2d 123 at 142.(FI
1998)

The defense of entrapment has been raised. Defenas entrapped if

1. He was, for the purpose of obtaining eviderfal® commission of
a crime, induced or encouraged to engage in cormdundtituting the crime
of crime , and

2. He engaged in such conduct as direct reswsudh inducement or
encouragement, and

3. The person who induced or encouraged him waw &nforcement
officer or a person engaged in cooperating witaating as an agent of a law
enforcement officer, and

4. The person who induced or encouraged him eragloyethods of
persuasion or inducement which created a subdtaigiathat the crime
would be committed by a person other than one wé® ready to commit it,
and
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5. Defendant was not a person who was ready toniotime crime.

It is not entrapment if defendant had the premigmn to commit the particular
crime. The defendant had the predisposition ibkeefany law enforcement officer or
person acting for the officer persuaded, inducedijred defendant , he had a readiness or

willingness to commit the particular crime if thepmrtunity presented itself.

It is also not entrapment merely because a lawresinent officer in a good faith

attempt to detect crime:

a. provided the defendant with the opportunityanseand facilities to
commit the offense, which the defendant intended¢aimmit and would
have committed otherwise.

b. used tricks, decoys or subterfuge to exposeléfiendant's criminal
acts.

C. was present and pretending to aid or assisteirommission of the
offense.

On the issue of entrapment, the defendant mustpmyou by the greater weight
of the evidence that a law enforcement officer gera induced or encouraged the crime
charged. Greater weight of the evidence meansthd&nce which is more persuasive and
convincing. If the defendant does so, the Statstprove beyond a reasonable doubt that
the defendant was predisposed to commit the phaticrime. The state must prove
defendant’s predisposition to commit the crime texisprior to and independent of the

inducement or encouragement.

An informant is an agent of law enforcement forpmses of the entrapment

defense.
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If you find that the defendant was entrapped, gbauld find the defendant not

guilty of the crime charged. If, however, you fithdit the defendant was not entrapped, you

should find the defendant guilty if all of the elemts of the charge have been proved.

[11. CASE LAW
A. Florida Cases
Munoz v. State629 So.2d 90 (Fla. 1993)

This is the landmark Florida Supreme Court opindrich once and for all
acknowledged that Florida was abandoning the abgcentrapment
standard set forth in Cruz v. Sta#i65 So.2d 516 (Fla. 1985) and adopting
the subjective standard utilized in the federalrtsou The old objective
standard focused on the conduct of the police thmitsubjective standard
focuses primarily on the predisposition of the ddént. The Cruz case
utilized a two pronged threshold test for an emtrapt defense. The first
prong was whether police activity had as its erdrkerruption of a specific
ongoing criminal activity. The second prong wasethler police activity
utilized means reasonably tailored to apprehendethiovolved in the
ongoing criminal activity. This objective standdvals been rejected, but an
objective test can still be used, however, wherefardiant’s constitutional
due process rights are involved. For instancenwhe government pays an
informant a contingency fee for his testimony, toaduct is considered so
outrageous that the defendant’s propensity is eletant and the case will
be dismissed on due process grounds.

In brief, the holding of Munoztates that “defendant asserting statutory
defense of entrapment initially has burden to déistatack of predisposition,
but as soon as defendant produces evidence of auisposition, burden
shifts to prosecution to rebut this evidence bey@asonable doubt, which

it may do by making appropriate and searching myquito conduct of
defendant and presenting evidence of defendants prminal history,
even though such evidence would normally be inasibles”

When we investigate cases of computer pornograpisyimportant to note
that the_Munozcourt relies heavily on federal law in its opiniol\s the
court noted:

Given the history of the entrapment defense, we that the
legislature, in establishing a legislatively-crebentrapment
defense through section 777.201, codified the stibpgetest
delineated by the United States Supreme Courteam#ans
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for determining the application of that defenses iddicated
under the federal cases discussed above, the atpplicof

the subjective test is the test articulated by éudgnd in
Shermanas further explained by the United States Supreme
Court in _Jacobsomunozat 99.

The significance of this reliance on federal preceds that almost all of the
existing case law on this subject as it relatgsotmography stings is federal
and most of it is favorable to the governmentfab, the first several pages
of the_Munozopinion simply trace the federal evolution of #r@rapment
defense. Fortunately, Jacobson v. United Stata S.Ct. 1535 (1992), the
landmark United States Supreme Court case on tingpement issue, dealt
with a child pornography sting. The Munoginion takes several quotations
from the _Jacobsoopinion in formulating the Florida entrapment chesfe.
One such quotation is particularly helpful:

Thus, an agent deployed to stop the traffic irgdle
drugs may offer the opportunity to buy or sell drug
and, if the offer is accepted, make an arrest en th
spot or later. In such a typical case, or in aanor
elaborate "sting" operation involving government-
sponsored fencing where the defendant is simply
provided with the opportunity to commit a crimeg th
entrapment defense is of little usecause the ready
commission of the criminal act amply demonstrates
the defendant's predisposition.

Had the agents in this case simply offered pettion
the opportunity to order child pornography through
the mails, and petitioner--who must be presumed to
know the law--had promptly availed himself of this
criminal opportunity, it is unlikely that his
entrapment defense would have warranted a jury
instruction. Jacobsomt 1540-41

It should be noted that the Mund2ourt ruled that the conduct of law
enforcement in that case constituted entrapmerat estter of law. The
police sent a minor into a video store to rent@ultavideo. The minor was
provided with false identification and appeareckeolthan she was. She was
also instructed to lie about her age. When therptor rented her a movie
he was arrested. That particular video store hademreceived any
complaints about renting adult movies to minors #&le was no evidence
concerning any predisposition of the defendantngrather employee to do
so. The store was randomly targeted and the jleveras very persistent.
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As we will see throughout this topic, randomly &tgg individuals can be
dangerous.

The current jury instruction was written to confatorthe_Munozase.

Holiday v. State753 So. 2d 1264 (Fla. 2000)

This is the most recent Florida Supreme Court taghscuss entrapment.
The trial court gave a faulty instruction on eniregmt without objection for
the state or defense. The court ruled, “Althoughjury instruction did not
accurately reflect the burden of proof analysiseotrapmentit was not
fundamental error, because the instruction went tan& defense, and not to
an element of the offense.”

This case provides a nice history of the entraprdefense and the burden
of proof.

Farley v. State28 Fla. L. Weekly D1479 (Fla"™ADCA 2003):

Facts Law enforcement agencies in Dallas, Texas, tatethe owners of
a Texas Internet site who were commercially distiiig child
pornography. While examining the company’'s comgtéhey found a
customer list. They subsequently forwarded thearner lists to law
enforcement agencies across the country. Browarectives decided to
conduct a reverse sting operation with the inforomat Detectives “sent
spam e-mail to every address on the list with aredisement in excess of
300 words soliciing patrons for a fictitious busss,
“providers4you.com.” The email indicated the besis could assist adult
customers in obtaining taboo, over-the-edge, exrantense, and hard-
to-find, sexual material. The email also contairegueated assurances that
communications and transactions with the businesslidvb e protected
from governmental interference.”

Farley responded to the email and was advisestis preferences. He
said he was interested in pictures of teenage b®atectives then sent
Farley an additional email asking him to give fertldetails about his
preferences. After several exchanges narrowintgyarpreferences, he
was emailed an order form. He eventually ordeheedet VHS cassettes to
be paid C.0.D. Law enforcement conducted a cdaettotlelivery and

arrested Farley after he accepted the package.

Holding:

* The defendant was entrapped as a matter of law.
* What began as a plan to possibly uncover an offefrden the
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Texas list, became a concerted effort to lure lfanéd committing

a crime, therefore, inducement was present.

There was no evidence that Farley was predisposgoo$sess
child pornography and no evidence was adducedhidtad ever
purchased such pornography nor were any pornographterials
found in his home. Prior to receiving the spam atrfrom the

government, there is not indication that Farley bag inclination

to purchase and possess child pornography. Therdfarley was
not predisposed to commit the crime.

The trial court erred in denying defendant’s motimn dismiss
based upon substantive due process/objective emdratp

The fact that detectives manufactured child poraplgy by

creating tapes promised the defendant protectmm fyjovernment
interference and targeted Farley even though henetisvolved

in an existing criminal undertaking in need of d#ten by law

enforcement led to the finding of a due procestatimn.

Discussion Although this was not my case, | am familiariwibe
reverse sting operation. | don’'t know whether 8tate failed to
present all of the relevant facts or the appeltaiart chose to
ignore them, but the facts of this opinion do notwaately reflect
the nature of the sting operation. In any evdns, is the law with
which we are stuck. The court relied heavily oe Beattie
decision. That is unfortunate because Beattiefiaveed decision
as noted in my discussion of that case below. Hse @also seems
to fly in the face of theU.S. v. Jacobsordecision where the
Supreme Court said that if you make somebody aer aifid they
immediately accept it, their predisposition can db®wn by the
ready acceptance of the offer. If you learn nghetse from this
case, please note that cases referred from othedigtions often
require continuing assistance from that jurisdictio Had the
Dallas authorities who examined the computer irld3atiestified at
this hearing about the nature of this customer distifferent result
would most likely have been achieved. You camsuase that just
because someone provides their name and crediincantier to a
child porn site, that they actually have an intenre®btaining child
porn.

Marreel v. State28 Fla. L. Weekly D862 (Fla™4DCA 2003):

No unlawful inducement by state occurred where riidat made contact
with officer in Internet chatroom for “Married WantAffair,” officer
immediately represented that he was 15-year-oldayid defendant upon
learning purported age, continued to engage “girkhe idea of having an
affair involving oral sex, touching, and possiblgnma.
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By the end of first chat, defendant had alreadywshpredisposition and
that, independent of government’'s actions, he wasdy and willing,
without persuasion” to commit offense.

No error in denying motion to dismiss charge orugds of entrapment.

Discussion This is an excellent trap on entrapment issue®nline
investigations. Yours truly argued this motiorthat trial level. It was an
interesting case in that the FDLE agent pursued déendant quite
aggressively for several months before the defenelamtually showed up
for a meeting. Since the defendant showed hisigpedition in the very
first chat, the fact that the agent repeatedlyatetd communications after
that was not inducement. As the appellate coute¢d)d'There were no
coercive tactics or “arm-twisting” on the part ohwl enforcement;
appellant was already on the iniquitous path.” €éTiact that “Kelly”
helped to keep the idea of an affair going by atitig some of the later
contacts with the appellant is of no moment. By ¢imd of the first chat,
appellant had already shown that he was predispamsgthat, independent
of the government’s actions, he stood ready andingijl without
persuasions, to commit the offense.” We must keemind, however,
that a jury may come up with a different interptieta of entrapment. We
must also keep in mind that the State has to ptioaethe defendant did
the inducing and enticing, not the officer.

Jackson v. Stat@10 So.2d 545 (Fla. 4th DCA 2002):

Facts An undercover officer stood outside a convergestore in an effort
to purchase crack in a sting operation. The defeihdpproached her and
said, “What's up.” The officer responded that skas looking for “a
twenty,” and subsequently showed him the moneye dfficer bought him
a beer and then accompanied him while he trieshtbdocaine for her.

Holding: The officer’s actions were not entrapment asa#ten of law.

Beattie v. State636 So.2d 744 (Fla. 2d DCA 1993):

This is the only Florida case that specifically lsggothe entrapment defense
to a child pornography reverse sting. Unforturyateelis a poor decision
which does not accurately reflect the majorityeddral cases. The Beattie
opinion ruled that the following fact pattern wagrapment as a matter of
law.

U.S. Customs placed an ad in a free shopping ildic listing a
distributor of “hard to find Foreign videos/magaesnn Miniature & Young
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Love.” Beattie responded to the ad and said heimtasested in movies
“with very young people and with Black men, whitemen.” After an
exchange of ten letters concerning the availabdelymts and prices etc. a
customs agent telephone Beattie and arranged angeetsell Beattie a
child pornography videotape called “Sexy Lolitafiat customs had
previously seized. Beattie was arrested when me twepick up the movie.

In ruling that this was entrapment, the court ndted law enforcement did
not know Beattie for any deviant activity or invetwent with child
pornography until he responded to the advertisemé&he facts of the case
are not detailed in the opinion, so it is diffictdt determine what sort of
facts we could use to enhance such a similar situatFor instance, it
would be nice to know if the defendant outlined preferences in the
exchange of letters.

In any event, this opinion seems to be in confiectthe _Munozcourt’s
reference to Jacobsam which the United States Supreme Court ruled tha
“had the agents in this case simply offered pet&tiche opportunity to order
child pornography through the mails, and petitiemdno must be presumed
to know the law--had promptly availed himself ostoriminal opportunity,

it is unlikely that his entrapment defense wouldsehavarranted a jury
instruction. Jacobsomt 1540-41

It may help to understand the Beattiginion by looking at the history. In
Beattie v. Stateb95 So0.2d 249 (Fla. 2d DCA 1992), the court rabed this
same conduct was entrapment as a matter of lavin Isotdoing, they relied
on the old objective entrapment law. The Floridgp®me Court quashed
that opinion and remanded the case for reconsiderst light of the ruling
in the_ Munozcase. Surprisingly enough, the Second Distre$sessed the
situation under the correct law and came to theeseaomclusion. Neither
Jacobsonnor any other federal cases were cited in thigsiap. It is a
poorly written opinion, but it is the only one wave. The primary lessen
for law enforcement here is that it is best toeargdividuals with a known
propensity.

B. Federal Cases

Note

The Florida Supreme court has specifically tegcthe Federal Courts’

narrow construction of Due Process violations bagssh outrageous government
misconduct, therefore, we must be careful how wege are in creating the crime
we are trying to prosecute. Therefore, even if f@rddant has a predisposition to
commit the crime, the case can still be dismisseBwe Process groundseeState

V. Glosson462 So.2d 1082 (Fla. 1985):
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Jacobson v. United Statedd 2 S.Ct. 1535, 503 U.S. 540 (1992)

This is the landmark case on entrapment which wegiqusly mentioned
under the discussion of the Munopinion. The facts of the case and the
general holding are found in the opinion’s syllabus

FACTS

At a time when federal law permitted such conduct,
petitioner Jacobson ordered and received from &dboie
two Bare Boys magazines containing photographsuogn
preteen and teenage boys. Subsequently, the Child
Protection Act of 1984 made illegal the receipotigh the
mails of sexually explicit depictions of childrenAfter
finding Jacobson's name on the bookstore mailsty tivo
Government agencies sent mail to him through fist#ibus
organizations and a bogus pen pal, to explore Hisgness

to break the law. Many of those organizations esgnted
that they were founded to protect and promote dexua
freedom and freedom of choice and that they prothote
lobbying efforts through catalog sales. Some mgsliraised
the specter of censorship. Jacobson respondedi® af the
correspondence. After 2 1/2 years on the Goverhmen
mailing list, Jacobson was solicited to order child
pornography. He answered a letter that descriloedern
about child pornography as hysterical nonsensedacded
international censorship, and then received a amtahd
ordered a magazine depicting young boys engagsexual
activities. He was arrested after a controlledvde} of a
photocopy of the magazine, but a search of his éous
revealed no materials other than those sent by the
Government and the Bare Boys magazines.

HELD

The prosecution failed, as a matter of law, to addu
evidence to support the jury verdict that Jacobsms
predisposed, independent of the Government's awts a
beyond a reasonable doubt, to violate the law bgiveng
child pornography through the mails. In their zeaénforce
the law, Government agents may not originate aicam
design, implant in an innocent person's mind tispakition

to commit a criminal act, and then induce commissibthe
crime so that the Government may prosecute. Serkell
United States287 U.S. 435, 442, 53 S.Ct. 210, 212, 77 L.Ed.
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413. Jacobson was not simply offered the oppiytua
order pornography, after which he promptly avaieaself
of that opportunity. He was the target of 26 menti
repeated Government mailings and communicatior33 [5
U.S. 541] and the Government has failed to casnputrden
of proving predisposition independent of its aftamt The
preinvestigation evidence--the Bare Boys magazimesely
indicates a generic inclination to act within admfo
range, not all of which is criminal. Furthermodacobson
was acting within the law when he received the rniags,
and he testified that he did not know that they ivaepict
minors. As for the evidence gathered during the
investigation, Jacobson's responses to the many
communications prior to the criminal act were atsmo
indicative of certain personal inclinations and Voot
support the inference that Jacobson was predisptsed
violate the Child Protection Act. On the other thathe
strong arguable inference is that, by waving thenba of
individual rights and disparaging the legitimacy dan
constitutionality of efforts to restrict the avéibty of
sexually explicit materials, the Government notycercited
Jacobson's interest in material banned by lawIbatexerted
substantial pressure on him to obtain and read swatkrial
as part of the fight against censorship and thenggment of
individual rights. Thus, rational jurors could rioid beyond
a reasonable doubt that Jacobson possessed thsiteequ
predisposition before the Government's investigadiod that
it existed independent of the Government's manyvanied
approaches to him. Pp. 1540-1543.

The government made several mistakes that resultdflis case being
reversed. The first mistake was by hounding thepect for 2 1/2 years.
The government contacted him through several ibast organizations,
businesses and pen pals. The problem here ishhaavernment ran the
risk of planting an idea in his mind that did noherwise exist. It's like
telling an attractive fifteen year old to repeagetirow herself at a man you
know subscribes to Teen Magazine just to see iviileeventually fondle
her. If you can’t get the suspect to bite quickly, moving on to another
target.

The second mistake involved enticing the suspegattcipate in prohibited
activity for reasons other than a predisposition garchase child
pornography. For instance, the government sent tbat following
information to the suspect:
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* A Postal Inspector sent the suspect a letter seghofom the
American Hedonist Society, which in fact was a idict
organization. The letter included a membershidiegimon and
stated the Society's doctrine: that members had 'thght to
read what we desire, the right to discuss similéerests with
those who share our philosophy, and finally that vase the
right to seek pleasure without restrictions beifeg@d on us by
outdated puritan morality."

« The defendant was subsequently contacted by another
government creation called “Heartland Institute for New
Tomorrow” (HINT), which proclaimed that it was “an
organization founded to protect and promote sefxaatiom and
freedom of choice. We believe that arbitrarily oepd
legislative sanctions restricting your sexual faradshould be
rescinded through the legislative process.” Irpoese to the
guestionnaire submitted by the government, the ndiefet
wrote: “Not only sexual expression but freedomh# press is
under attack. We must be ever vigilant to couat&ck right
wing fundamentalists who are determined to curailr
freedoms.”

HINT replied, portraying itself as a lobbying orgaation seeking to
repeal "all statutes which regulate sexual actigjitexcept those
laws which deal with violent behavior, such as rapéNT is
also lobbying to eliminate any legal definition 'tie age of
consent.' " These lobbying efforts were to be &thtly sales
from a catalog to be published in the future "offgrthe sale of
various items which we believe you will find to Hmth
interesting and stimulating.”

The Supreme Court criticized the government’s usthis type of appeal to
issues other than predisposition by noting, “On dtitleer hand, the strong
arguable inference is that, by waving the bannerndfvidual rights and
disparaging the legitimacy and constitutionality efforts to restrict the
availability of sexually explicit materials, the @nment not only excited
petitioner's interest in sexually explicit matesibbnned by law but also exerted
substantial pressure on petitioner to obtain aad sich material as part of a
fight against censorship and the infringement diviidual rights.” Id at 1542.

» The government sent the defendant numerous queaiies
concerning his sexual preferences in an effort ¢b lgm to
acknowledge he likes to look at pictures of nakegisb The
Supreme Court held that the defendant’s “respotesstee many
communications prior to the ultimate criminal actrev at most
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indicative of certain personal inclinations, inchgl a
predisposition to view photographs of preteen sexi a
willingness to promote a given agenda by supporiiidpying
organizations. Even so, petitioner's responsediyhanpport an
inference that he would commit the crime of recegvichild
pornography through the mails. Furthermore, a qmss
inclinations and "fantasies ... are his own anahbdythe reach of
government...." Idat 1542.

One discrete, yet telling observation by the Supr&ourt is its choice of
facts to include in this opinion. The very firgngence starts “In February
1984, petitioner, a 56-year-old veteran-turned @rwho supported his
elderly father in Nebraska, ordered two magazimes a brochure from a
California adult bookstore.” Idat 1537. Obviously, this man does not fit
the image envisioned by the Supreme Court as ore isvla danger to
society. The government simply targeted a lonklyAomerican Gothic sort
of old guy who fought for his country and now jugants to care for his
aging father. Looks like the prosecution was istgiin a hole on this one.

Finally, it should be noted that the Munoaurt cited one long segment of
this case and suggested it be used as guidantariteFsting cases.

Government agents may not originate a criminal ghesi
implant in an innocent person's mind the dispasiteocommit
a criminal act, and then induce commission of tirae so that
the Government may prosecute. Where the Governhamnt
induced an individual to break the law and the misdeof
entrapment is at issue, as it was in this casepitbgecution
must prove beyond reasonable doubt that the defervdas
disposed to commit the criminal act prior to filséing
approached by Government agents.

Thus, an agent deployed to stop the traffic imdledrugs may
offer the opportunity to buy or sell drugs, andthié offer is
accepted, make an arrest on the spot or latesudh a typical
case, or in a more elaborate "sting" operation lnrg
government-sponsored fencing where the defendasitnigly
provided with the opportunity to commit a crime,eth
entrapment defense is of little use because thelyrea
commission of the criminal act amply demonstrathe t
defendant's predisposition.

Had the agents in this case simply offered pettiothe
opportunity to order child pornography through thails, and
petitioner--who must be presumed to know the laad-h
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promptly availed himself of this criminal opporttyniit is
unlikely that his entrapment defense would haveravaed a
jury instruction.

But that is not what happened here. By the tiniqaer
finally placed his order, he had already been #nget of 26
months of repeated mailings and communications from
Government agents and fictitious organizations. eréfore,
although he had become predisposed to break theyaMay
1987, it is our view that the Government did natver that this
predisposition was independent and not the prodédhe
attention that the Government had directed atipe#t since
January 1985. Munaat 99-100

United States v. Poehima217 F.3d 692 (9th Cir. 2000):

“Mark Poehlman, a cross-dresser and foot-fetisemtight the company of
like-minded adults on the Internet. What he fouindfead, were federal
agents looking to catch child molesters. We caisidvhether the
government's actions amount to entrapment.aié92.

Facts The facts of this case are so interesting; #meyincluded in their
entirety.

After graduating from high school, Mark Poehimaingal the

Air Force, where he remained for nearly 17 ye&gentually,

he got married and had two children. When Poehlman
admitted to his wife that he couldn't control hisnpulsion to
cross-dress, she divorced him. So did the Air &owhich
forced him into early retirement, albeit with annbeable
discharge.

These events left Poehlman lonely and depressedbelgan
trawling Internet "alternative lifestyle" discussigroups in an
effort to find a suitable companion. Unfortunatetre
women who frequented these groups were less acgeapan
he had hoped. After they learned of Poehiman'slipities,

several retorted with strong rebukes. One everrmetended
that Poehlman kill himself. Evidently, life in théOV lane of
the information superhighway is not as fast asroight have
suspected.

Eventually, Poehlman got a positive reaction fronvaanan
named Sharon. Poehlman started his correspondeitite
Sharon when he responded to an ad in which sheaiedi
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that she was looking for someone who understoodahaly's
"unique needs" and preferred servicemen. Poehiman
answered the ad and indicated that he "was lodking long-
term relationship leading to marriage,” "didn't chchildren,”
and "had unique needs too."

Sharon responded positively to Poehiman's e-nfalile said
she had three children and was "looking for someshe
understands us and does not let society's viewsl stathe
way." She confessed that there were "some tHinggust
not equipped to teach [the children]" and indicateat she
wanted "someone to help with their special edunadtioThe
full text of her first responsive e-mail (FN2)set out in

the margin. > (FN3)

In his next e-mail, also set out in the margin, 4fFRoehlman
disclosed the specifics of his "unique needs." dh

explained that he has strong family values and avardat

Sharon's children as his own. Sharon's next eforised on
the children, explaining to Poehiman that she wakihg for

a "special man teacher" for them but not for hérs&he

closed her e-mail with the valediction, "If you @nstand and
are interested, please write back. If you dordtesimy views
| understand. Thanks again for your last letter."

Poehlman replied by expressing uncertainty as tt 8haron
meant by special man teacher. He noted that hédvieach
the children "proper morals and give support tarthehere it
is needed," and he reiterated his interest in $harqFN5)

Sharon again rebuffed Poehlman's interest in i@ne thing

| should make really clear though, is that therae'tcae
anything between me and my sweethearts speciahdrac
She then asked Poehlman for a description of whatduld
teach her children as a first lesson, promising to@et mad
or upset at anything written. If | disagree withreething I'll
just say so. |do like to watch, though. | hope gon't think
I'm too weird." Id.

Poehlman finally got the hint and expressed hingiess to
play sex instructor to Sharon's children. (FNG) ldter e-
mails, Poehiman graphically detailed his ideas karén,
usually at her prompting. Among these ideas weaé seX,
anal sex and various acts too tasteless to mentidhe
correspondence blossomed to include a phone aadh fr
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Sharon and hand written notes from one of her @@nld
Poehlman made decorative belts for all the girtd stmpped
the gifts to them for Christmas.

Poehlman and Sharon eventually made plans for ditmavel

to California from his Florida home. After arrignin
California, Poehlman proceeded to a hotel room &hermet
Sharon in person. She offered him some pornographi
magazines featuring children, which he accepted and
examined. He commented that he had always lookkitlex
girls. Sharon also showed Poehlman photos of éiren:
Karen, aged 7, Bonnie, aged 10, and Abby, agedSh2. then
directed Poehlman to the adjoining room, where hs o
meet the children, presumably to give them thest fiesson
under their mother's protective supervision. Upgaoritering
the room however, Poehiman was greeted by NavaliQai
Investigation Special Agents, FBI agents and Logeles
County Sheriff's Depulties.

Poehlman was arrested and charged with attempietidets
with a minor in violation of California law. He waried,
convicted and sentenced to a year in state pri3ovo years
after his release, Poehlman was again arrestectlzanged
with federal crimes arising from the same incidewt.jury
convicted him of crossing state lines for the psgmf
engaging in sex acts with a minor in violation 8fW.S.C. §
2423(b). He was sentenced to 121 months.

Holding:

The government induces a crime, for purposes of the
entrapment defense, when it creates a specialtinedar the
defendant to commit the crime; this incentive cansist of
anything that materially alters the balance ofsiakd rewards
bearing on defendant's decision whether to comimi t
offense, so as to increase the likelihood that hehe will
engage in the particular criminal conduct.

Government induced defendant to commit crime o$sirg
state lines for purpose of engaging in sex acts mihor, and
government thus was required to prove predispositm
overcome entrapment defense, where government ,agent
posing as mother seeking "sexual mentor" for heeeth
daughters, engaged in e-mail correspondence widndant,
resulting in meeting between defendant and agedtwdoere
agent drew him into committing offense by playing lois
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obvious need for adult relationship, acceptanchi®fsexual
proclivities, and family.

* Evidence was insufficient to support finding tha&feshdant
was predisposed to commit crime of crossing siags Ifor
purpose of engaging in sex acts with minor, anceguwent
thus failed to overcome his entrapment defense;
willingness to commit offense could have been tesil
government inducement in form of e-mails from ageoging
as mother seeking "sexual mentor" for her thregylo@us,
defendant seemed to be seeking adult relationstitially
when he responded to agent's advertisement, ar@ias no
indication of pre-existing interest in children etithan one
statement that he had "always looked at littlesgirl

Discussion This case points out the fact that you cannpitalize on

matters other than the crime at hand to inducespest to commit a
crime. The detectives in this case capitalizedttmn defendant’s
desperation to hook up with a cross-dressing fetisH-loving adult
to pressure the defendant into agreeing to edtaldiscertain

relationship with children. If you have to try tHzard, it's probably
not going to succeed.

United States v. Gamachks6 F.3d 1 (1st Cir. 1998):

There was a jury question whether a defendant waapped into
crossing a state line with the intent to engaggekual activities with
minors; when the defendant first answered a pelrsmheertisement
in a newspaper, placed by police as part of ad'stoperation, he
expressed an interest in having sex with the ddoilale purportedly
placing the advertisement, and stated he wouldnassunonsexual
"mentor” relation to her , and agreed to perform \ségh them only
after the "mother" made repeated requests thab ts®,dand his prior
history showed no pedophilic tendencies.

A "sting" operation is not improper inducement, faurposes of
establishing the defense of entrapment, if it nyemmiovides an
opportunity to commit a crime, but proof of an ogpaity provided
by the sting plus "something else" may be adeqtateneet a
defendant's burden of showing entrapment.

Factors to be considered by a court in assessiegheha defendant
was predisposed to commit the crime charged, 40 aseclude an
entrapment defense, are (1) the character or teputaf the

his
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United

defendant, (2) whether the initial suggestion ahoral activity was
made by the Government, (3) whether the defendastemgaged in
the criminal activity for profit, (4) whether theef@ndant showed
reluctance to commit the offense, which was oveedny the
governmental persuasion, and (5) the nature ofitdecement or
persuasion offered by the Government.

Discussion This case originated when a New Hampshire degct
as part of a sting operation aimed at uncoveririlgl axploitation,
placed a classified advertisement in the persagetion of theTri-
State Swingersnagazine, which read as follows:EMALE-TROY,
NH; F.F.-female, 31; Single mom, two girls, one ,begeks male as
partner and mentor, seeks fun, enjoys travel anotqgmaphy, FF
P.O. Box 771, Troy, New Hampshire, 0346Bhe defendant
responded by saying how interested he was in outddities like
hunting and fishing. He expressed absolutely terast in children.
Numerous correspondences are included in the opitiiat show
how the detective kept escalating the content eflétters toward
supplying a sexual education for the detectiveitddn. A careful
reading of these letters tends to show the defénslaowed no
interest in the children and only developed onesisd\etters later
when the detective repeatedly brought up the stibj€he appellate
court simply ruled that the judge erred in failitg read the
entrapment instruction, but it is clear that theedlate court is
gravely concerned about the detective’s methods i3 a good case
to read in order to see the extensive dialogue dertvthe defendant
and detective and how it was inappropriate.

States v. LaChapell@69 F.2d 632 (8th Cir. 1992):

The government obtained a pornography distributanaling list
which showed many customers were interested il gmtnography.
Customs agents decided to use this list for a stpegation. A flier
was mailed to the people on the list, offering opEy “extremely
hard to obtain erotica. Out of the 5700 custom®®$§), specifically
requested information about child pornography &8l drdered child
pornography. The defendant responded to the liniier by
requesting a general catalogue. The governmenthsena letter
requesting that he specify his interests. Therndizfiet wrote back and
saying he wanted “sex acts with very young pasictp.” In his
letter, he explained that he would “be intereste@ny way we can
expedite receipt of your literature and any way eem expedite
orders.” The government then mailed a child poraplgy catalogue
to the defendant. He ordered two videos, “HertFSex” and “Wet
Dream.” The catalog listed the ages of the vida®opmers as eleven
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years old for “Her First Sex” and twelve and foerteyears old for
“Wet Dream”, and detailed the sexual acts that tmnddren
performed in the two movies. The postal inspedelivered the
ordered videos and ten minutes later, governmegntagxecuted a
search warrant at his home.

Holding
* Because the government established that the defenda

quickly and independently inquired about the avwdity of
child pornography, ordered such material as sodreauld,
and placed his order without being pressured topeam
against censorship, the court was convinced tleati¢fiendant
was independently predisposed to order child poapity
through the mail.

* Because the defendant first mentioned child poaygy
enthusiastically requested it to be sent in an ditgd manner,
the court ruled that he was not induced by the igoaent.

Discussion The appellate court went to great lengths ttirgjgish
this fact pattern from Jacobsormhe court seemed to be influenced
strongly by the way the defendant jumped at thst bpportunity to
purchase child pornography.

United States v. Barbeb6 F.3d 62, WL 330874 (4th Cir. 199%)npublished

disposition

In ruling the Postal Inspector’s child pornograsting operation was not
entrapment, the court approved of the followingeasp of the sting
operation:

* The Inspector gave defendant an option to purcleébser child
pornography or adult pornography.

* The order form check list contained an option foot‘interested.”

» At each stage of the ordering process, the deféndas given the
opportunity to withdraw or state “not interested.”

* The defendant signed a disclaimer acknowledgingrtaterial was
illegal.

A postal inspector placed an ad in an adult magaaimder the heading
“Bizarre for Sale.” The ad read: “Looking for satm@g different,
something special, something rare? If so, let raar Hfrom you.” It
included a return address from the Virgin Islandster Barber replied,
the Postal Inspector sent him a formal letter agdstomer interest check
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list. The form letter said “if exotic erotica isnyour thing, please just
return the checklist marked not interested and wkeparge your name
entirely from our files.” Barber checked the bldoklicating that he was
interested in video, color photos sets, and photmanines. He also
checked a preference for female models in bothtaghd juvenile age
ranges. He also checked the various type of sewds interested in
viewing. He also signed a disclaimer acknowledgargong other things,
that he was aware some of the material he wasingdeas illegal. Upon
receiving the check list, the Postal Inspector d&mtber a catalog and
price list. This general information pamphlet @néd a “notice” stating
that Barber had expressed an interest in receigegually explicit
material featuring teens and/or preteens, and rb&adid not wish to
receive such lists in the future, he should naty company and his name
would deleted from the mailing list. It also séiflyou are offended by
youthful sex activity, do not order these itemsBarber subsequently
ordered 11 videos, three photo sets and one magainnvolving young
girls.

This trial court properly refused defendant’s resjuer a jury instruction
on entrapment. The appellate court noted:

“The government merely ran an open-ended and vadue
which did not mention child pornography. Barber
responded to this ad and was sent a checklist @gptim

to indicate his interests. The checklist includeuild
pornography, as well as other types of pornographic
materials. Barber could have checked the box #titig he
was not interested. He also could have selected
pornographic material that did not involve children
However, he specifically selected child pornography
signing the checklist above a disclaimer indicatihgt he
was an adult and acknowledging the material wagall
After being sent an order form, he was given amnothe
opportunity to state he was not interested. A$ fhoint,
Barber selected only child pornography. Like teéddant

in Osborne, at each stage of the government’s tipera
Barber was given an opportunity to withdraw. laste
Barber pressed on until he received the material he
requested. Under these facts, the district coortectly
found that there was no entrapment as a mattemwof |

Finally, the appellate court noted “the law is Igekttthat when a
defendant promptly responds to an opportunity tdeorchild
pornography in the mail, the defendant is not kdito a jury
instruction on entrapment.”
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United States v. Osborn®35 F.2d 32 (4th Cir. 1991):

In ruling the Postal Inspector’s child pornograsting operation was not
entrapment, the court approved of the followingeasp of the sting
operation:

» [Each successive transaction with the governmentinest] an
affirmative decision on the defendant’s part totoare and at
each stage he was provided the opportunity to wathd

» The agents never met face to face with the suspbuag
minimizing the coercive effect.

A Postal Inspector placed an ad in a publicatiatitled “A & B Video.”
The ad read: “BR-1001 TN. will convert 8 mm toead Also will buy,
sell or trade for bizarre videos (B/D, S/M, Youngl&§ etc.) Osborne
responded to the ad indicating his interest in lpastg “XXX young girl
(teenagers) videos.” The Inspector then mailedo@sb a cover letter,
guestionnaire, and printed sheet identifying awéadilm services. The
guestionnaire provided an option by which the necip who was not
interested could instruct his name be removed ftbm mailing list.
Osborne completed questionnaire and returned ibofDe’s response
indicated he had a special interest in explicitenat featuring teenage
girls ages 13-17. The Inspector then mailed Osbarrcover letter and
video catalog which offered five adult and fiveldhpornographic videos
for sale. Osborne subsequently ordered two chloltiggraphy videos and
a controlled delivery was performed.

In response to the defendant’s Due Process claiencaurt held that the
government need not have reasonable grounds tecudipgal conduct

before offering the opportunity to commit a crim&he court noted that at
each stage of the sting, the government providedo®s with the

opportunity to withdraw from his course of actiohe court also held
that the government’s conduct was not so outrag#mtsit violated Due

Process. The court recognized that the governmegiven some leeway
in this area because it is one of the only waysniwover the trade of child
pornography. The court also place weight on tlee tfzat the government
never met the defendant face to face, thus minngitne coercive nature
of the sting.

In reference to the claim of entrapment, the cowted “the fact that a
defendant has not previously committed any relatéde is not proof of
lack of predisposition. Rather predisposition isurfd from the
defendant’s ready response to the inducement dffdtes sufficient if the
defendant is of a frame of mind such that, oncealttsntion is called to
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the criminal opportunity, his decision to commietbrime is the product
of his own preference and not the product of gavemt persuasion.”

The court noted that “solicitation by itself is rbe kind of conduct that
would persuade an otherwise innocent person to ¢bmmrime, or that
would be ‘so inducive to a reasonably firm persanlilely to displace
means rea.” Simply placing an ad does not canstian inducement.

United States v. Giffordl7 F.3d 462 (1st Cir. 1994):

A postal inspector, John Dunn, using the aliasGdtéwood," sent a letter
to appellant in February of 1986 (after culling hesme from the mailing
list of a company reputed to distribute child paraphy). Gatewood
wrote that, while abroad, he had "developed whhérst might consider
forbidden interests.” He claimed that his "puldis friends" had given
him "a few Stateside addresses," presumably inctudippellant's, and
asked if appellant had an interest in pursuing riegter. Appellant
responded promptly, specifying a post office boxhés return address.
His letter stated:

"I don't know who you are, but would like to knowyavay. Please let me
know who you are (Mr. or Mrs.) and what you woukklto correspond
about. Let me hear from you, as | don't know anglabout your given
address!"

Gatewood replied to this letter in June, writingtthe had a "very strong
appreciation of a varied sexual life," a "love fthre much younger
generation,” and a "decent collection” of films aplkotographs. He
remarked that he had a group of friends with whamekchanged such
baubles. Appellant answered this missive in eauly, inquiring about
"Scandinavian publishing material" that might baitable for purchase.
Gatewood did not reply.

From this point forward, the Postal Inspector cwmed to contact the
defendant through various fictitious suppliers bflcc pornography, each
time suckering the defendant into placing an ordeit, failing to fill the
order. After this cat and mouse game went on lfout4 years, the Postal
Inspector finally filled one of the defendant’'s ngasrders and government
agents arrested him. For a very entertaining atdildd account of this
bizarre sting operation, please refer to the case.

The court noted that the entrapment defense is eseapof two elements:
(1) government inducement of the accused to engmgaminal conduct,
and (2) the accuser’s lack of predisposition tcagegn such conduct.”
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I nducement:

Neither mere solicitation nor the creation of oppoities to
commit an offense comprises inducement as that ietused
in entrapment jurisprudence. Rather, inducemerdgrsefo
government conduct that persuades a person td'from a
righteous path to an iniquitous one."

Inducement can be found only when the governmest
ventured beyond a simple offer, say, by pleadinth va
defendant, or by using inherently coercive tacsosh as
threats or promises of reward, or by arm-twistirsgda on
need, sympathy, friendship, or the like.

In ruling that the government’s actions did not staate
unlawful inducement, the court found that “a reade jury
easily could have found that the government's auwestto
appellant, though prolonged, amounted to no mae tpen-
ended solicitations, all of which, at least imglici invited
uninterested recipients to pay no heed. The postpectors
made no appeal to the "sympathy of an obviouskyctaht
person." The opposite seems true: the solicitativere
unsophisticated, erratic in their timing, and nesigned to
exert pressure of any sort. By like token, thécgations held
out no promise of tempting rewards (apart from wheit
satisfaction could be derived from the eroticalfitseJust the
reverse: appellant was required to pay in advémgein the
American Sensuality Society and to obtain any nadténat
he deigned to order.”

Lack of Predisposition:

The government is not required to furnish direatlence that
a defendant had been violating (or at least, tryingiolate)
the law prior to the government’s intercessionhegt ready
commission of the criminal act can itself adeqyad®ince an
individual's predisposition.

Just as ready commission of a crime can demonstnate
defendant’s predisposition, so, too, demonstratadiness to
commit a potential crime can suffice to prove dspon.

The government's failure to fill the early ordersr f
pornography did not undercut the inference of reegl that
appellant’s conduct conveyed.

ha
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Finally, the court responded to the defendant srment that the case should
be dismissed on due process grounds based up@ayeorls government
misconduct by noting the court has never foundrey siperation to be so
outrageous and the government would be given wadiéude in such
matters. The court also noted that fundamentaidas is not compromised
in a child pornography case merely because thergment supplies the
contraband.

DUE PROCESSVIOLATIONS

Due process becomes an issue regardless of theddat&s predisposition, if the actions of the law
enforcement agent are so egregious that thosehartselves violate the defendant’'s due process
rights under Article 1, Section 9 of the FloridarStitution. A due process determination can be
made at any point after the defendant has estedlisiducement. Due process is a rather vague
standard and is similar to the definition of pomagdny: “I'll know it when | see it.” Basically, is
outrageous government conduct which offends judicaions of fairness and justice. The
Federal courts rarely ever find that police conduectates due process, but the Florida Supreme
Court has specifically rejected this narrow appiara of the due process defense. State v.

Glosson 462 So.2d 1082 (Fla. 1985) Therefore, feders¢savill be of little value in this area.

The majority of cases finding due process violaibased upon egregious government conduct
fall into three categories.

The improper use of confidential informants.
* When informants are paid contingency fees basea tipar testimony a due
process violation will likely occur.
* When informants are given so much leeway by th&@dhat the credibility
of the investigation is compromised a due procedsaton will also occur.

» lllegal government conduct.
* When the Sheriff’'s office manufactures its own &raocaine in order to sell
to suspects near schools, a due process violatlbacsur.

* Excessive government involvement in orchestratmge.
* When the government comes up with the criminal piiains the suspect how
to do it and supplies its instrumentalities, a duecess violation will occur.

* Manufacture of false documents by police for useobtaining confession from
defendant.
o0 When detectives fabricated laboratory reports frofficial agencies that
showed that source of semen on victim’s underwescined defendant, a due
process violation occurred.
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Case Law

State v. Glossq62 So.2d 1082 (Fla. 1985)

Agreement to pay informant contingent fee cond#émion his cooperation and testimony
in criminal prosecutions violated due process.

The informant received ten percent of all civil fatures arising out of successful
criminal investigations he completed in Levy County

Mendel v. State 30 Fla. L. Weekly D1495 (FId"DCA 2005)

Law enforcement's use of untrained, unmonitoredfidential informant (Cl) without
verifying defendant's prior drug involvement didtnoonstitute outrageous conduct
implicating defendant's due process rights, whesterdlant testified he felt ClI was
"pushing” him but admitted that motivating factoaswhis financial situation, defendant's
denial of any involvement in drug transactions withwas disputed by ClI's testimony,
law enforcement monitored initial discussion betw&d and defendant as to potential
transaction, defendant had prior felonies, and &3 wstructed to approach only persons
he had previously had drug business with or whaeweown to deal in drugs.

Dial v.

State 26 Fla. L. Weekly D2688 (Fla. 4th DCA 2001):

Defendant’s due process rights were violated whef@mant targeted defendant, an
innocent person under her supervision, and explaigfendant’s weaknesses without any
efforts from law enforcement to avoid entrapmentonitor informant’s activities.

Informant, defendant’'s acquaintance and employnsepervisor created crime where
none existed where informant, knowing that defehded serious medical condition
which caused chronic pain and that defendant ligdel income and wanted to work extra
hours to save money for Christmas, told defendaet Isad sick friend who needed
additional pain medication, insisted that defendaell hydrocodine tablets despite
defendant’s offer to give some of her prescribedlinaion to friend, and set price and
arranged sale to undercover officer.

State v. Finnp643 So.2d 1166 (Fla. 4th DCA 1994)

An informant notified the police that Sheriff Nit¥kavarro’s political rival was plotting to
kill him. After months of investigation, the paficcould not build a case against the
Finno brothers, so they decided to build a casemagthem for loansharking instead.
The Finnos had no prior history of loansharkingt Binno once told an undercover
detective that when he was a law enforcement offiee had no real problem with
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prostitution, loansharking and other such victiralesimes. It was based upon that
comment that the reverse sting was initiated.

Where government supplies all of instrumentalibésrime, controls all of its aspects,
and teaches intended target how to commit crim@diopose of arresting him, there is no
crime at all without government involvement, anchdact of law enforcement is so
egregious as to constitute due process violation.

Conduct of law enforcement was so egregious asolate due process, and defendants
could not be prosecuted for loansharking, whera @idoansharking operation originated

with police, Department of Law Enforcement providgefendants with money, money

was loaned to agents of department, and crime etallytand completely orchestrated by

government.

Defendants were not predisposed to commit crimearfsharking which was induced by
police, and were entitled to defense of entrapnendansharking charges as matter of
law, where idea of loansharking operation origidatgth police who had investigated

defendants for several months and found no crinmanavVity, defendant's total ignorance

of activity was shown by fact that government infants had to show them how to
conduct loansharking operation, and state presemte@vidence of predisposition to

commit crime.

Nadeau v. Staté683 So.2d 504 (Fla. 4th DCA 1995)

Law enforcement conduct with respect to reversggstiperation involving drugs was so
outrageous as to constitute denial of defendanéspdocess rights; agents and officers did
not actively monitor convicted felon's repeatedtaots with defendant nor did they prepare
any notes on their contact with convicted felorfeddant had no criminal history, and
officers acknowledged that they knew of no drugvagtprior to defendant's involvement
in reverse sting operation.

But see:

Quesada v. Staté07 So.2d 808 (Fla. 4th DCA 1998)

Using confidential informant to make from twenty ttdrty unmonitored

telephone calls to defendant in attempt to arrairgg sale to undercover
officer was not "outrageous police conduct" aneyefore, did not entrap
defendant in violation of due process clause, @kengh informant faced
second-degree murder charge and allegedly hadoult@otive to entice

defendant; defendant admitted active involvementagaine trade, and
informant had no further contact with defendanerafindercover officer
contacted him.

Repeated calls alone do not necessitate a findiagtapment.



Entrapment/Due Process Outline
Dennis Nicewander
Page 26

The fact that the police have no direct knowledgelat was said during CI
conversations does not constitute outrageous pabiceuct.

State v. Williams623 So.2d 462 (Fla. 1993):

lllegal manufacture of crack cocaine by law enforeat officials for use in a reverse-sting
operation within 1,000 feet of a school constitigesternmental misconduct which violated
due process clause of the Florida Constitution.

“Therefore, we find that the Broward County Shé&iffOffice acted illegally in
manufacturing the crack cocaine it used it usdtemreverse-sting operation.”

“Further, we are alarmed that a significant portadrthe crack cocaine manufactured for
use in reverse-sting operations was lost.”

Note: It is important to note the Supreme Court’'s comcwith the fact that law
enforcement produced contraband and then lostoitthe community. This same concern
could apply to our reverse sting operations. Whercopy child pornography to a disk or
tape and then deliver it to the suspect, we riskalp control of the contraband. Once we
lose control, the suspect can reproduce what we ¢awn and e-mail it to an infinite
number of other people. If this should happennia of our cases, it may outrage the court
enough to evoke a due process issue. It is alporiant to note the Williamsourt
commented that the illegality of BSO’s manufactofe€ocaine was in part based upon the
fact that there is no statutory authorization tanafacture cocaine. Section 893 sets out
provisions for the police to possess and distrilmaieotics pursuant to their investigations,
but does not allow them to manufacture it. In milsir vein, there is no statutory
authorization to possess, deliver or duplicatedcpibrnography. The obvious defense
argument is that creating copies of child pornolgyap deliver to suspects violates the law
and there is no statutory provision authorizinghitis a due process violation.

State v. Caywardb52 So.2d 971 (Fla. 2d DCA 1989):

During the interrogation of defendant for sexualbgaulting and smothering his five-year-
old niece, the detectives fabricated reports frommEDLE and a private testing laboratory
purporting to show that the source of semen onvibem’s underwear matched the
defendant. The ploy induced the defendant to obnviThe court held that verbally
deceiving a defendant is usually okay, but fabingatlocuments is outrageous government
conduct and a due process violation.

0 See Burch v. Stat@43 So.2d 831 (Fla. 1977) where detectives gafendant a
pretend polygraph test and then told him the testved he was lying when he
denied the killing. The procedure was found tgbmper with no violation of
defendant’s rights.



